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22 November 2017

Complaint reference: 
17 002 373

Complaint against:
Gravesham Borough Council

The Ombudsman’s final decision
Summary: The Council had not properly considered the information 
provided by Mrs X in support of her application for medical priority for 
housing. It is also at fault for failing to deal with a request for a review 
of its decision and a complaint. The Council will apologise to Mrs X 
and has now properly considered all the information. It will also pay 
her £350 for the delay in getting to this point and her time and trouble.

The complaint
1. The complainant, whom I will refer to as Mrs X, complains the Council has not 

given any medical priority to her housing application. In particular she says it has 
not properly considered the information she provided and has not responded to 
her review requests or complaints.

The Ombudsman’s role and powers
2. We investigate complaints about ‘maladministration’ and ‘service failure’. In this 

statement, I have used the word fault to refer to these. We must also consider 
whether any fault has had an adverse impact on the person making the 
complaint. I refer to this as ‘injustice’. If there has been fault which has caused an 
injustice, we may suggest a remedy. (Local Government Act 1974, sections 26(1) and 26A(1), 
as amended)

3. We cannot question whether a council’s decision is right or wrong simply because 
the complainant disagrees with it. We must consider whether there was fault in 
the way the decision was reached. (Local Government Act 1974, section 34(3), as amended)

4. If we are satisfied with a council’s actions or proposed actions, we can complete 
our investigation and issue a decision statement. (Local Government Act 1974, section 
30(1B) and 34H(i), as amended)

How I considered this complaint
5. I considered the information provided by Mrs X and discussed the complaint with 

her. I asked the Council for information and comments and considered what it 
provided.

6. Mrs X and the Council had the opportunity to comment on a draft version of my 
decision before I made a final decision.
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What I found
The Council’s policy

7. If someone applies for housing because their current home affects the illness or 
disability of a member of the household, the Council expects the applicant to 
provide evidence of this from a health professional. The Council can also seek 
advice from an independent medical advisor (IMA).

8. The Council considers if the applicant’s current housing adversely affects a 
household members health. If it does it can place the applicant in a higher priority 
band. The Council had four medical bands, from A, high medical need to D, no 
medical need. The Council will write to the applicant with, among other 
information, the priority band it has awarded and reasons for it. The policy says if 
the applicant thinks this is inaccurate they can: “request a review of their priority 
from the Senior Allocations Officer at any time”.

9. The policy also says an applicant can ask for a review of the priority band given 
by the Council within 21 days of receiving the decision. The reviewing officer can 
ask the applicant for more information in writing, orally or through a 
representative. The Council should carry out the review in 56 days.

10. If an applicant or household member has a substantial and permanent physical 
disability the Council may ask an Occupational Therapist for a housing needs 
report.

What happened
11. Mrs X lives with her husband and daughter (Y) in a second-floor social rented flat. 

In April 2016 she applied to the Council for rehousing because of medical need. 
Mrs X has fibromyalgia and receives a personal independence payment. Y has 
asperger’s syndrome, learning difficulties and high frequency hearing loss. Y 
receives disability living allowance with the high rate of care.

12. Mrs X provided a housing needs assessment from a County Council Occupational 
Therapist. This said Mrs X has problems with the two flights of stairs to her flat. It 
recommended a maximum of one flight of stairs with two handrails. Mrs X also 
provided information from Y’s school and support programme about her mental 
health problems and self-harming.

13. The Council asked its independent medical advisor (IMA) for an opinion. The IMA 
considered the occupational therapist’s report. The IMA said:

“The issue is the suitability of the current accommodation which is a second floor 
flat without lift access.  It is contended that this accommodation is unsuitable as 
the applicant is having difficulty negotiating the stairs.  It does not appear that her 
mobility on the stairs has been assessed.  The only comment that the 
occupational therapist has made is that she has slow mobility and she is worried 
that her knee could give way so she feels unsafe.”

14. The IMA said Mrs X had no medical priority but would review this if he received a 
full orthopaedic assessment.

15. On 4 May 2016 the Council placed Mrs X application in band D; no medical 
priority. It sent Mrs X a standard letter to say the IMA had advised that medical 
priority should not be awarded. Its letter did not tell Mrs X of any review rights but 
said it would reassess if Mrs X provided more information.

16. In May 2016 Mrs X’s MP wrote to the Council on her behalf. In July the hospital 
confirmed a diagnosis of fibromyalgia for Mrs X and she sent this to the Council. 
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17. On 20 September 2016 Mrs X sent an email to the Council. She said she had 
tried to find somewhere on the Council’s website to put in an appeal but could not. 
She said she was waiting for an occupational therapy assessment for Y.  She 
asked for a meeting with an officer so she could provide supporting evidence. She 
said if the Council wanted more information it was welcome to contact her. Mrs 
X’s MP also asked for an update.

18. On 7 October the Council told Mrs X it would reply to her appeal by 21 October. 
On 1 November a Manager wrote to Mrs X. The letter said the Council’s IMA had 
reviewed the medical information Mrs X provided and awarded no priority. It said 
having considered facts, law, guidance and policy the band it had given was 
reasonable and lawful and in accordance with the policy. It said Mrs X could not 
ask for another review but if she had medical information she had not yet 
provided the Council may carry out a further assessment.

19. The Council has clarified that it did not ask the IMA to review his decision in 
October 2016. It says this is because Mrs X had provided no new information.

20. In January 2017 Mrs X asked for a new medical assessment for herself and Y. 
She provided:

• A letter from Children and Young People’s Mental Health Services (CAMHS). 
This said the Service was concerned about the negative impact of Y’s current 
housing on her mental well-being. 

• A letter from a supporting living project saying the anxiety Y had when using 
communal areas. That Y no longer used her television because she was 
frightened when people banged on the door when she had it on loud due to her 
hearing problems. The pain Mrs X experienced using the stairs because of 
fibromyalgia. The help Mrs Y needed with personal care and the adaptations to 
the flat. 

• An occupational therapy assessment for Y from the County Council’s disabled 
children’s team and a letter of support from it. The letter of support said the 
closeness of the home to the town centre and roads, noise levels and 
problems with neighbours have a detrimental effect on Y’s mental health and 
well-being. It said Y would benefit from a location away from a busy road and 
town centre, a secure entrance for the household only and a kitchen separate 
from the lounge.

21. The Council asked the IMA for an opinion. The IMA’s report says he considered 
the above documents and the letter from the hospital Mrs X supplied in July 2016. 
The IMA says for his January 2017 assessment he only had the occupational 
therapy report for Y. He says he destroys all confidential medical information after 
three months.

22. The IMA noted Y has autism spectrum disorder and Mrs X fibromyalgia and there 
were no other relevant medical issues. He decided:

“The issue is the suitability of the current accommodation which is a flat accessed 
via three flights of stairs.  It is contended that this accommodation is unsuitable as 
the applicant is having difficulty negotiating the stairs.  No objective assessment 
of the applicant’s level of disability has been provided.”

“The accommodation is secondly contended as unsuitable as there is a 
communal walkway and some of the neighbours smoke cannabis.  Antisocial 
behaviour by neighbours is not a medical issue and should be directed to the 
appropriate authorities.”
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“The accommodation is lastly contended as unsuitable as Y needs the television 
volume to be put louder because of hearing loss.  I would have thought that this 
would be better treated by a hearing aid.”

23. The IMA decided the family had no medical priority. He said he would review this 
if Mrs X provided an orthopaedic report or Occupational Therapy housing needs 
assessment. The Council sent Mrs X the same standard letter if had sent her in 
May 2016.

24. Mrs X says she also provided a letter from the paediatric audiology department 
describing Y’s hearing loss and treatment which did not include a hearing aid. 
She says she also provided information from the school about Y’s mental state. 
She says she also provided a letter of support from a charity supporting disabled 
children, which describes the effect of the current accommodation on Y and that 
she was now too frightened to go out. Mrs X has provided copies of these 
documents to us.

25. The Council says it received information from the school about a referral to 
CAMHS but it has not received any information from CAMHS. It confirms it 
received the letter from the charity.

26. In February 2017 Mrs X complained to the Council about its decision the family 
had no medical priority. The Council said it would treat this as an appeal.

27. The Council did not respond and in June Mrs X complained to us. We referred her 
complaint to the Council to give it the opportunity to consider it before we became 
involved. The Council said she could not use the complaints procedure as she 
had a right of appeal but had not used it.

28. The Council now accepts it did not deal with the appeal made in February 2017. It 
has apologised for this. 

29. The Council reviewed the application in September 2017 and upheld its decision 
that Mrs X has no medical need. It its letter it gives a history of the application and 
the IMA’s advice in January 2017. It notes Mrs X has fibromyalgia and some 
difficulty walking and the Occupational Therapist’s recommendation. It notes Y 
has autism spectrum disorder and has challenges at school and in the home 
environment and has the support of a charity for this.  The letters then says “I am 
satisfied that the award of no priority on medical grounds is appropriate in this 
case”. 

Analysis
30. Under its policy the Council decides on medical priority. It can ask the IMA for an 

opinion but the Council makes the final decision.

31. In April 2016 Mrs X provided an Occupational Therapist’s housing need report for 
her and information about Y’s mental health problems. The Council asked the 
IMA for an opinion on the report. It is not clear why the IMA decided the 
Occupational Therapist had not given an independent view on Mrs X’s mobility on 
the stairs. It is also unclear why he did not agree with Occupational Therapist’s 
recommendation that Mrs X should have a maximum of one flight of stairs.

32. The Council rejected the application based solely on the IMA’s view. I have seen 
no evidence the Council considered the information about Y. I have seen nothing 
to suggest the Council considered if it should award any priority given the 
Occupational Therapist’s recommendation.
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33. In September 2016 Mrs X asked to meet an officer to provide information as she 
could not find a way of doing this via the website. The Council did not arrange to 
meet her or ask Mrs X to provide the information she said she had. When it sent 
its response In November 2016 the Council said the IMA had reviewed her 
information. This was misleading as the Council had not asked the IMA to review 
the case. What it meant was the IMA had assessed the information in April 2016. 
It says it did not ask the IMA to review as Mrs X had not provided any new 
information. Mrs X had offered new information but the Council had not 
responded to her about this.

34. The Council then told Mrs X to provide any new information she had. Mrs X did 
this and the Council asked the IMA for a new assessment. However, the IMA had 
destroyed the information from April 2016 and the Council only asked for new 
information. The IMA now had a diagnosis of fibromyalgia for Mrs X but not the 
Occupational Therapy report for her.

35. There is nothing in the IMA’s report to say what account he took of the information 
provided, including from CAMHS, about the effect the current property has on Y’s 
mental health and well-being.  For the television volume, he suggests a hearing 
aid for Y when her audiologist had not recommended this. The only mention he 
makes of the other problems Y faces is that some residents smoke cannabis in 
communal areas. He suggested Mrs X could get an orthopaedic report. 
Fibromyalgia is not an orthopaedic condition so Mrs X could only get a report that 
she did not have an orthopaedic condition.

36. From the evidence I cannot see the IMA properly considered all the information. I 
cannot know why he did not find the information provided evidence of a medical 
need. He gives no reasons why he does not agree with the Occupational 
Therapist’s housing recommendations for Y. 

37. However, the IMA’s view is an opinion. The decision on medical need is for the 
Council. I have seen no evidence the Council considered medical need itself, 
instead it relied on the view of the IMA. I have seen no evidence it considered the 
information. It says Mrs X did not provide information from CAMHS when she did.

38. The Council did not deal with Mrs X’s request for a review of this decision. It told 
her she could not make a complaint because she had not used the right of 
appeal. The Council is at fault for this.

39. Following her complaint to us, the Council has now responded to Mrs X review 
request. In its response it recognises Mrs X has difficulty walking and the 
Occupational Therapist recommendations. It recognises Y has autism spectrum 
disorder and challenges in the home environment. It does not say why it does not 
consider this information means Mrs X’s application should have a medical 
priority. It does not mention the Occupational Therapist’s recommendations for Y 
or what CAMHS and others have said about her mental health.

40. For the above reasons I find the Council is at fault as it has not properly 
considered Mrs X’s application for medical priority.

41. I have to consider what injustice this has caused. The Ombudsman cannot say if 
Mrs X’s housing application should have medical priority. This is a decision for the 
Council. The injustice the Council has caused Mrs X is delay in carrying out a full 
evaluation of the medical and other information. It also caused Mrs X injustice in 
terms of time, trouble and frustration.
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42. I have also found a contradiction in the Council’s allocation policy. It says an 
applicant can ask for a review of a banding decision at any time. However it also 
says an applicant has to ask for this within 21 days.

Agreed action
43. To put matters right for Mrs X the Council has:

• Apologised to Mrs X;

• Agreed within one month it will pay Mrs X £350 for the delay and the 
unnecessary time and trouble it put her to;

• A senior housing manager has reconsidered all the information the Council has 
on Mrs X and Y. The Council has given the application Band B medical priority. 
Because of the delays the Council has agreed Mrs X’s Band B will start from 
the date it registered for application instead of the date it gave the Band B.

• The Council will within one month clarify the review rights in its allocations 
policy.

Final decision
44. The Council is at fault as it has not properly considered Mrs X’s application for 

medical priority. This has caused delay in dealing with the application. The 
Council is also at fault as it did not deal with Mrs X’s review request or complaint. 
The Council has agreed to take actions that provide a suitable remedy for the 
complaint. I have completed my investigation and closed the complaint.

Investigator’s decision on behalf of the Ombudsman 


